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request waiver of adjustment or recov-
ery of the overpayment under the pro-
visions of § 416.550. 

(b) Notice of waiver determination. 
Written notice of an initial determina-
tion of waiver shall be given the indi-
vidual in accordance with § 416.1404 un-
less the individual was not given notice 
of the overpayment in accordance with 
paragraph (a) of this section. 

(c) Notice relating to installment pay-
ments to individuals whose drug addiction 
or alcoholism is a contributing factor ma-
terial to the determination of disability. 
Whenever a determination is made con-
cerning the amount of any benefits due 
for a period that must be paid in in-
stallments, the written notice will also 
explain the amount of the installment 
payment and when an increased initial 
installment payment may be made (as 
described in § 416.544). This written no-
tice will be sent to the individual and 
his or her representative payee. 

[40 FR 47764, Oct. 10, 1975, as amended at 55 
FR 33668, Aug. 17, 1990; 60 FR 8150, Feb. 10, 
1995] 

§ 416.560 Recovery—refund. 
An overpayment may be refunded by 

the overpaid recipient or by anyone on 
his or her behalf. Refund should be 
made in every case where the overpaid 
individual is not currently eligible for 
SSI benefits. If the individual is cur-
rently eligible for SSI benefits and has 
not refunded the overpayment, adjust-
ment as set forth in § 416.570 will be 
proposed. 

[55 FR 33669, Aug. 17, 1990] 

§ 416.570 Adjustment. 
(a) General. When a recipient has 

been overpaid, the overpayment has 
not been refunded, and waiver of ad-
justment or recovery is not applicable, 
any payment due the overpaid recipi-
ent or his or her eligible spouse (or re-
covery from the estate of either or 
both when either or both die before ad-
justment is completed) is adjusted for 
recovery of the overpayment. Adjust-
ment will generally be accomplished by 
withholding each month the amount 
set forth in § 416.571 from the benefit 
payable to the individual except that, 
when the overpayment results from the 
disposition of resources as provided by 

§§ 416.1240(b) and 416.1244, the overpay-
ment will be recovered by withholding 
any payments due the overpaid recipi-
ent or his or her eligible spouse before 
any further payment is made. Absent a 
specific request from the person from 
whom recovery is sought, no overpay-
ment made under title XVIII of the Act 
will be recovered by adjusting SSI ben-
efits. In no case shall an overpayment 
of SSI benefits be adjusted against 
title XVIII benefits. No funds properly 
deposited into a dedicated account (see 
§§ 416.546 and 416.640(e)) can be used to 
repay an overpayment while the over-
paid individual remains subject to the 
provisions of those sections. 

(b) Overpayment made to representative 
payee after the recipient’s death. A rep-
resentative payee or his estate is solely 
liable for repaying an overpayment 
made to the representative payee on 
behalf of a recipient after the recipi-
ent’s death. In such case, we will re-
cover the overpayment according to 
paragraph (a) of this section, except 
that: 

(1) We will not adjust any other pay-
ment due to the eligible spouse of the 
overpaid representative payee to re-
cover the overpayment, and 

(2) If the overpaid representative 
payee dies before we complete adjust-
ment, we will not seek to recover the 
overpayment from the eligible spouse 
or the estate of the eligible spouse. 

[70 FR 16, Jan. 3, 2005, as amended at 73 FR 
65543, Nov. 4, 2008] 

§ 416.571 10-percent limitation of 
recoupment rate—overpayment. 

Any adjustment or recovery of an 
overpayment for an individual in cur-
rent payment status is limited in 
amount in any month to the lesser of 
(1) the amount of the individual’s ben-
efit payment for that month or (2) an 
amount equal to 10 percent of the indi-
vidual’s total income (countable in-
come plus SSI and State supple-
mentary payments) for that month. 
The countable income used is the 
countable income used in determining 
the SSI and State supplementary pay-
ments for that month under § 416.420. 
When the overpaid individual is noti-
fied of the proposed SSI and/or feder-
ally administered State supplementary 
overpayment adjustment or recovery, 
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the individual will be given the oppor-
tunity to request that such adjustment 
or recovery be made at a higher or 
lower rate than that proposed. If a 
lower rate is requested, a rate of with-
holding that is appropriate to the fi-
nancial condition of the overpaid indi-
vidual will be set after an evaluation of 
all the pertinent facts. An appropriate 
rate is one that will not deprive the in-
dividual of income required for ordi-
nary and necessary living expenses. 
This will include an evaluation of the 
individual’s income, resources, and 
other financial obligations. The 10-per-
cent limitation does not apply where it 
is determined that the overpayment 
occurred because of fraud, willful mis-
representation, or concealment of ma-
terial information committed by the 
individual or his or her spouse. Con-
cealment of material information 
means an intentional, knowing, and 
purposeful delay in making or failure 
to make a report that will affect pay-
ment amount and/or eligibility. It does 
not include a mere omission on the 
part of the recipient; it is an affirma-
tive act to conceal. The 10-percent lim-
itation does not apply to the recovery 
of overpayments incurred under agree-
ments to dispose of resources pursuant 
to § 416.1240. In addition, the 10-percent 
limitation does not apply to the reduc-
tion of any future SSI benefits as a 
consequence of the misuse of funds set 
aside in accordance with § 416.1231(b) to 
meet burial expenses. Adjustment or 
recovery will be suspended if the re-
cipient is subject to a reduced benefit 
rate under § 416.414 because of residing 
in a medical treatment facility in 
which Medicaid is paying a substantial 
portion of the recipient’s cost of care. 

[55 FR 33669, Aug. 17, 1990, as amended at 72 
FR 50874, Sept. 5, 2007] 

§ 416.572 Are title II and title VIII ben-
efits subject to adjustment to re-
cover title XVI overpayments? 

(a) Definitions—(1) Cross-program re-
covery. Cross-program recovery is the 
process that we will use to collect title 
XVI overpayments from benefits pay-
able to you under title II or title VIII 
of the Social Security Act. 

(2) Benefits payable. For purposes of 
this section, benefits payable means 
the amount of title II or title VIII ben-

efits you actually would receive. For 
title II benefits, it includes your 
monthly benefit and your past-due ben-
efits after any reductions or deductions 
listed in § 404.401(a) and (b) of this chap-
ter. For title VIII benefits, it includes 
your monthly benefit and any past-due 
benefits after any reduction by the 
amount of income for the month as de-
scribed in §§ 408.505 through 408.510 of 
this chapter. 

(b) When may we collect title XVI over-
payments using cross-program recovery? 
We may use cross-program recovery to 
collect a title XVI overpayment you 
owe when benefits are payable to you 
under title II, title VIII, or both. 

[70 FR 16, Jan. 3, 2005] 

§ 416.573 How much will we withhold 
from your title II and title VIII ben-
efits to recover a title XVI overpay-
ment? 

(a) If past-due benefits are payable to 
you, we will withhold the lesser of the 
entire overpayment balance or the en-
tire amount of past-due benefits. 

(b)(1) We will collect the overpay-
ment from current monthly benefits 
due in a month by withholding the 
lesser of the amount of the entire over-
payment balance or 10 percent of the 
monthly title II benefits and monthly 
title VIII benefits payable to you in the 
month. 

(2) If we are already recovering a 
title II, title VIII or title XVI overpay-
ment from your monthly title II ben-
efit, we will figure your monthly with-
holding from title XVI payments (as 
described in § 416.571) without including 
your title II benefits in your total 
countable income. 

(3) Paragraph (b)(1) of this section 
does not apply if: 

(i) You request and we approve a dif-
ferent rate of withholding, or 

(ii) You or your spouse willfully mis-
represented or concealed material in-
formation in connection with the over-
payment. 

(c) In determining whether to grant 
your request that we withhold less 
than the amount described in para-
graph (b)(1) of this section, we will use 
the criteria applied under § 416.571 to 
similar requests about withholding 
from title XVI benefits. 
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